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No. 2005AP2311- CR
(L.C. No. 2001CF117)

STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,

Pl aintiff-Respondent FI LED
V. JUN 10, 2008
DOUQ| as J. Pl Ude’ David R Schanker

Clerk of Supreme Court

Def endant - Appel | ant - Peti ti oner,

REVI EW of a decision of the Court of Appeals. Reversed and

cause remanded to the circuit court.

11 PATI ENCE DRAKE ROGGENSACK, J. W are asked to review
a decision of the court of appeals® that affirmed the circuit
court's? order denying Douglas Plude's notion for postconviction
relief fromhis conviction of first-degree hom cide, contrary to
Ws. Stat. § 940.01 (2005-06). Pl ude's conviction was based on
the death of his wfe, GCenell Plude. He sought to have the

! State v. Plude, No. 2005AP2311-CR, unpublished slip op.
(Ws. . App. Mar. 6, 2007).

2 The Honorabl e James B. Mhr of Vilas County presided.
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jury's verdict set aside and to have the charges dism ssed or to
have a new trial based on two allegations of error.

12 First, Plude discovered after the conpletion of his
trial that one of the State's expert wtnesses, Dr. Saam
Shai bani, who testified that the positions in which Plude said

he found his wife's body were physically inpossible® for an

unconscious person to nmaintain, lied wunder oath about his
credenti al s. Plude clainms this is newy-discovered evidence
that requires a new trial. Second, he contends that the State's

failure to tinmely provide potentially exculpatory evidence, in
the form of the content of conputer hard drives and a copy of
his wife's death certificate, deprived himof his constitutiona
right to present a defense.

13 We conclude that the discovery that Shaibani testified
fal sely about his credentials is new y-discovered evidence that
gives rise to a reasonable probability that, had the jury heard
Shai bani's m srepresentation about his credentials, it would
have had a reasonable doubt as to Plude's quilt. Accordi ngly,
we vacate Plude's conviction and remand to the circuit court for

anewtrial.?

3 Plude's accounts of Genell's position when he found her
vari ed.

“ Because we grant a new trial, we do not consider Plude's
argunments with respect to the conputer hard drives and the death
certificate.
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| . BACKGROUND

14 The State's theory is that Plude nurdered Genell by
poi soning her wth Fioricet-codeine and then drowning her in
toilet bow water in their hone. Pl ude contends that Genell
commtted suicide by taking an overdose of drugs, which served
as a catalyst for a fatal occurrence of pulmonary edema.® In
other words, Plude theorizes that Genell drowned in fluids
created by her own body.

15 In February, 1999, eight nonths before Cenell's death,
CGenell and Plude began experiencing marital problens. The
couple separated for a short time that spring, and Genell went
to live with her parents in M nneapolis. The couple soon
reconcil ed, however, and Genell again resided wth Plude and his
nother in their shared hone in Land O Lakes, W sconsin.

16 Marital strain continued. On the day before her
death, Cenell told her nother that she had quit her job and that
she wanted to |eave Pl ude. Genell arranged for her parents to
pick her up from her home early the next norning so that she
could return to Mnneapolis to live with them

17 On the evening before her death, according to Plude,
he and Genell went to bed together. A short tine later, GCenell
got up to get nedication for a headache. Plude went to sleep
and in the hour between 5-6 a.m, Plude noticed that Genell was

not in bed. He testified at the nedical inquest that after

® Pul monary edema is the filling of the lungs with fluid
created by one's own body.
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calling for Genell he found her in the bathroom slunped over the
toilet. He noticed that her hands were blue and her face was in
the toilet bowl, which contained vomt.

18 The positions in which Plude clainmed he found Cenell
were the subject of much testinmony at trial. He told Oficer
Jenni fer Kroschell the norning of Genell's death that he found
Genell crouched on her knees facing the toilet, wth her head
pitched forward so that her face was in the toilet bow, and
with her arns draped |oosely at either side. O ficer Kroschel
testified that Plude was "hysterical"” when offering his account.
Pl ude described a sonewhat different position of GCenell's body
at the nedical inquest. There, Plude described Cenell as
sl unped over the bow, her head cocked to the left, with her
face and hair in the water. Her left arm was draped around the
bowl, with her right arm hanging |oosely at her foot. She was
situated on her knees.

19 According to Plude, he noticed vomt in the toilet;
pul l ed Genell away fromthe toilet; screanmed for his nother; and
performed CPR on Genell. In his panic at her condition, he
cracked her sternum while performng CPR Pl ude' s not her awoke
and becane panicked upon observing the scene. Her panic
precluded her from calling 911, so Plude stopped perform ng CPR
to do so.

110 Paranedics arrived, and Plude assisted them in

attending to Genell.® One of the paranedics, Sid Baake,

® At one point, Plude had been enpl oyed as a paranedic.

4



No. 2005AP2311-CR

testified that when he arrived at the Plude honme, Plude was
still performng CPR on Cenell. Baake testified that Plude was
crying, "I think that she is gone. Help ne. Help ne."

111 Genell was conveyed to a hospital, where she was
pronounced dead. An attending nurse in the energency room
overheard Plude say to Genell's corpse, "I told you not to |eave
me. "

12 Investigation of her death uncovered that Genell had
ingested 40 Fioricet with codei ne capsules. GCenell had obtained
a prescription for the drug sonme tine in 1997.

13 Dr. Kenneth Sullivan, the energency room doctor who
attended to Cenell, testified at trial. He concl uded that
Genell drowned because Genell had fluid in her lungs. Al though
the fluid was consistent with pulnonary edena, he could not
determine to a reasonable degree of scientific certainty whether
the fluid cane from pul nonary edema or from a source outside her
body. Dr. Sullivan also noted a bruise on the side of Genell's
neck. He testified that the appearance of the bruise would have
requi red "sone force" beyond just the weight of her head.

114 Beyond the presence of fluid in her lungs, which my
have cone from the toilet bowl or may have cone from her own
bodily function, the presence of lethally high levels of drugs
were in GCenell's body when she died. Casey Collins, a
toxi cologist at the Wsconsin State Crine Lab, testified that he
took blood sanples, urine sanples, a liver sanple, a Kkidney
sanple, and a stomach content sanple from Genell's body. He
al so took sanples of the toilet bow water. Genel l's body and

5
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the toilet bow water showed the presence of the sanme four
drugs: Acetam nophen (Tylenol), codeine (an opiate), butalbital
(a barbiturate), and caffeine.

15 Collins testified to the lethal l|evels of each drug
and the amount Genell had in her body. Codeine is lethal at a
level of 1.6 ng/liter, and Genell had 20 ng/liter in her body.
Butalbital is lethal at a range of 13-26 ng/liter, and Genel
had 18 ng/liter in her body. Acetam nophen is lethal at a |evel
of 160 ng/liter, and GCenell had 213 ng/liter in her body.
Moreover, there were only a few mlligranms of these drugs |left
in her stomach, indicating that the drugs were al nost conpletely
absor bed before she vom ted.

116 Gven the drug doses in Cenell's body, Dr. Mtra
Kal el kar, the Assistant Chief Medical Examner at the Cook
County, Illinois Medical Examner's Ofice, testified that
Genell drowned as a result of "conbined drug intoxication" that
caused pul nonary edena. Dr. Kalelkar testified that the weight
of Cenell's lungs was consistent wth pulnonary edena. He
testified that the Fioricet-codeine in Genell's body slowed her
heart rate, which in turn caused her circulation to slow, which
in turn caused fluid to accunmulate in her |ungs. Utimtely,
Dr. Kal el kar concluded that Genell drowned due to reduced bl ood
circul ation caused by the presence of drugs in her body.

117 Dr. Kalelkar also testified to Genell's condition at
her deat h. He said that there was no indication that Genell
inhal ed any toilet bow water. He said that the bruise on her
neck was not the result of an outside force pressing her neck

6
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against the rim of the toilet; rather, the bruise on her neck
resulted sinply from her lying on the rim of the toilet. I n
addition, he stated that there were no injuries to her neck and
trachea in places one would expect to find themif her head had
been forced into the toilet bow.

118 Moreover, although Dr. Kal el kar concluded that GCenel
died from a drug overdose, he also opined that she did not die
from a forced overdose. He testified that the anount of drugs
found in Genell's body indicates that, if she did not take them
voluntarily, they would have to have been forcibly adm nistered
to her; however, her body showed no evidence that she had
engaged in a struggle.

119 Dr. Kalelkar provided one |ast item of note. Wi | e
the nurse in the energency room found Plude's statenent that "I
told you not to leave ne" disturbing, Dr. Kalelkar testified
that such a statenent is not unusual. He testified that the
statenment was "a manifestation of the anger which is . . . part
of the grieving process."”

120 Dr. Robert Huntington, the pathologist who perforned
Cenell's autopsy, added to the cacophony of disparate nedical
opi nions regarding the cause of Cenell's death. For i nstance,
Dr. Huntington testified that the bruise on Genell's neck was
the result of "blunt force" adm nistered while Genell was stil
alive. He also opined that the fluid in Genell's lungs was
inconsistent with pulnonary edens. He testified that when
pul nronary edema occurs, the lungs fill wth fluid in
concentrated pl aces. However, the fluid in Cenell's |lungs was

7
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spread over a wide area; therefore, it was his conclusion that
the fluid likely came from a source outside of her body.” Dr.
Huntington also testified that GCenell had enough drugs in her
bl oodstream to kill her. Hs ultimate conclusion was that
CGenell "died of drug intoxication probably abetted by drowning."
He testified that Cenell's death was either a suicide or a
hom cide, but he could not say to a reasonable degree of
scientific certainty which had occurred.

21 Dr. Huntington testified that his lack of clarity over
the manner of Genell's death stemmed from certain facts that he
coul d not explain. For exanple, he said that he would want the
neck bruise explained; he would want to know why her |inp body
stayed upright around the rim of the toilet instead of rolling
back onto the floor; and he did not know what accounted for the
henmorrhagi ng in her | ungs.

22 Julius Ballanco, a consulting engineer, testified
regardi ng the physical nmechanics of a toilet. He testified that
toilets are designed such that the nouth and the nose cannot be
subnmerged accidentally and sinultaneously into the toilet bow
water, but that it is possible for a person accidentally to
subnmerge the forehead and nose into the toilet bow water. I n
addition, Ballanco opined that the toilet in the Plude honme had
not been flushed because it contained vomt when Plude found

Genel |. Bal |l anco was able to surm se, however, that there had

" Apparently, no testing was done on the fluid in Genell's
lungs to see if it was consistent with the water fromthe toil et
bow or with bodily fluid.
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been approximately one pint of water displaced fromthe toilet.
He concluded that the displacenent of this anount of water woul d
have had to cone fromsonme force greater than vom ting.

123 W now turn our attention to the testinony of
Shai bani.  Shai bani, who is not a nedical doctor, set forth his
credentials under oath and in his curriculum vitae admtted as
an exhibit at trial. He represented hinself as a clinical
associ ate professor at Tenple University and as a specialist in

"injury mechani sm anal ysis. "8

He said that as part of his duties
at Tenple University he taught physicians and surgeons about
injury. He described injury nechanism analysis as a field of
scientific st udy t hat "conbi nes physi cs, trauma, and
engi neering” "to determ ne whether or not an injury could have
been caused by the circunstances involved." Wth regard to his
duties as a clinical assistant professor at Tenple University

and his expertise in injury nmechanism analysis, Shaibani

testified as foll ows:

Q Wiy don't you explain to the jury exactly what
i njury nmechani sm anal ysis is?

A The injury mechanisnms analysis is a scientific
study to determ ne whether or not an injury could
have been caused by the circunstances invol ved.
It conbi nes physics, trauma, and engi neeri ng.

8 Plude <clains that Shaibani invented this field of
specialty and that "[n]o other person on the face of the earth
considers hinmself or herself an expert in the field of injury
mechani sm anal ysis." Pet. Br. at 6.
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Q How do you get to be sonmeone who specializes in
i njury nechani sns anal ysi s?

A | ask nyself that every day, in fact.

But, basically, you have to have a background in
each one of those three disciplines that |
ment i oned.

You need to have a good understandi ng of physics
because that's one of the main sciences.

You need to have a background in trauma because
that's what injury relates to.

Then it helps iif you have a background in
engineering, if nothing else, to prove that you
are a practical aninmal.

Q As a clinical professor, what do you consider
your responsibilities to be?

A | have two nmain areas of responsibilities. I
teach and | do research. My teaching is to
physi ci ans and surgeons, fully qualified nedica
doctors, and | teach them about injury. [It's one
of those curious things that they don't |earn
about injury in nmedical school. So |I explain how

injuries are caused, how they can be prevented,
how they can be treated under certain
ci rcunst ances.

Shai bani also testified that he has a Master's Degree in Crystal
Physics and Metallurgy, a Master's Degree in Science of
Materials, and a Ph.D. in Material Physics, all from Oxford
Uni versity.

24 Shai bani was received as an expert in the area of
injury nechanism analysis by the circuit court. He testified
regarding the interrelation between the mechanics of the hunan
body and the |aws of physics. He explained the effect of the

interrelation on the positions in which Plude said he found

10
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Cenell's body, and he explained whether she could have | ost
consci ousness and drowned herself in the toilet bow water.

125 Shai bani performed a nunber of experinments wth
various human nodels having Genell's reported height and wei ght®
to replicate the positions in which Plude explained he found
CGenel | . The State's expert, Dr. Huntington, testified that it
was nore likely than not that the fluid in Genell's |ungs cane
from toilet bow water rather than from her own bodily
processes, i.e., from pulnonary edens. Shai bani took Dr.
Huntington's conclusion further. He testified that hi s
experinments indicated to a reasonable degree of scientific
certainty that Genell could not have inhaled toilet bow water
on her own; that it would have required 60 pounds of pressure to
the back of her head to get her face in the toilet bow water
and keep it there.

126 After descri bi ng hi s experi ence and pur port ed
expertise, Shaibani testified that he used a nodel to sinmulate

the position in which Plude first clained he found Genell:

Q What was the first step in the testing that you
did to answer each of these questions?

A | began at the beginning. One of the first
things that I'm aware of is a statenent that the
defendant made to Deputy Krosschell [sic]. ' m

reading fromthat report in which she relates the
fol | ow ng. Dougl as stated he observed Genell on
her knees in front of the toilet with her arns
down to the side and her face in the toilet bow .
That's the first statenent that he has given to

® Genell was reported to stand approximately 5 feet, 8
i nches and wei gh approxi mately 140 pounds.

11
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anyone, so |I'm going to begin at the beginning
and see what the sign says, as far as |ooking at
that is concerned.

Q Wiy don't you tell the jury what you did in that
regard. Could you indicate what exhibit you are
| ooking at for the record and how you are going
to do that for the jury?

A Yes, sir. This is State's Exhibit 184. It has
the caption, defendant's first story, and there
is sone space on this exhibit for me to show the
results of the test that | conducted to |ook at
this.

A So if we look at this description given by the
defendant, that GCenell is on her knees, wth her
arms down to the side and her face in the toilet
bow , | got sonebody of the sane height, the same
wei ght, and the sanme gender, with the sane toil et
bowl that you see here, and | asked her to try
and put her head in the toilet, and, for purposes
of identification, this is Photograph 2774.

Q Now, in that position, was the head able to go
into the water?

A In some circunstances, the head—and when | say
"the head,"” | nean the forehead and the top of
t he head—possibly could, but at no stage could
the face be in the water. |It's inportant to nmake
that distinction because the defendant says her
face was in the toilet bow. It becones
anbi guous as to what part of the bow you are
referring to. Later on, we'll be looking at the

face in the water.

27 Shai bani then conducted a simlar experinment with the
chosen nodel in the second position in which Plude explained he

f ound Genel |l :

Q Let's go to the second set. Again, refer to the
exhibit, if you would. This is?

12
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Ch, thank you, sir. Def endant's second story.
W see a significant change now in how he reports
t he circunstances of how he found Genell.

Go ahead.

|"ve got at least six different occasions where
he states her face was into the water. Her face
was in the water. Her face was in the water.
Her face was in the water there. At | east four
instances that | have just told you where he

says, again and again, her face, not her head, is
in the water, not the bow .

On other occasions, he talked about her head
being in the bow, but now we've got an inportant
change that, on four instances, at least that |
can find, her face was into the water.

So this is a new developnent. Her face is now in
the water is what the defendant is saying.

In addition to that, he describes that she was
cocked to one side, kind of on her hip wth her
left arm on the bowl, her right hand was hangi ng
down.

So now we've got a lot nore detail than we had in

the first story. No |onger the hands on either
side of the knees that we saw in those first
phot ogr aphs. We've got a conpletely different
scenari o.

oo This is interesting because, if your left

hand is in the position that we think the
defendant is describing, then, because your arm
is of a certain length and your body is arranged
a certain way, if you are five foot eight and a
hal f inches and you weigh 140 pounds and you are
femal e, things fit together a certain way
anatomcally, and, wunder the circunstance, for
this particular interpretation, not all of them

13
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but for this particular interpretation, that face
is clearly not going to be in the water.

Then you've got your chest getting in the way,
you've got vyour neck getting in the way, and
there is no way, physiologically or anatomcally
under this one way of looking at it, for the face
to be in the water.

A VWhat was interesting, when we positioned this
particul ar volunteer, with the legs comng to the
left towards us as we look, is that once you are
in that position, and | say to the volunteer, |et
your muscles go linp and relax, a very surprising
t hi ng happened, and that is, she fell out. You
can see that | gallantly cane to the rescue and
stopped her head falling on the floor because
that's ny hand there. So she is falling out.
She is trying to kind of artificially prop
herself up there using nuscle tone, nuscle

t ensi on. And the nonent | said to her, relax,
|l et go, whoops, she was out of there, she was
gone.

Q Now, for that set of <circunstances and the
experinmenting that you did, is what resulted
there, would that be the force of gravity that we
tal ked about ?

A Yes, sir. These are experinents. After we've
gone through these sequences, |'Il then show the
interpretation of these results analytically.

Q But, for purposes of that one experinent, is the
result going to be the sane result every tine
that set of circunstances exists, to a reasonable
degree of scientific certainty?

A Yes, sir, or a very small variation on the thene.
It's going to be substantially simlar.

28 In summation of how the nodels depicted the first two
positions in which Plude clainmed he found Genell, Shaiban

testified that the nodels could not maintain either position:

14



No. 2005AP2311-CR

A The issue here is that you can shuffle this
around any way you want. The overall result is
going to be, broadly simlar, that gravity wll
take over the body in the first sequence.
Gavity will take over the body in the second
sequence and cause the body to slunp out and down
to the right.

Q s that your opinion, to a reasonable degree of
scientific certainty?

A Yes, sir, it is.
129 From here, Shaibani went on to talk about "force."
H s experinments revealed that his nodels could not keep their

heads in the toilet bow once they relaxed their nmnuscles,

because the force of gravity caused themto "fall out,” down and

to the right. So, in order for Cenell's head to have been in
the bow, as Plude clained he found her, Shaibani testified that
her head had to have been kept there by a force, and that force

woul d be approxi mately 60 pounds of pressure:

A . . . If you weigh 140 pounds, it turns out that
ni ne pounds of your body weight is above your
neck; sawdust or otherwi se between your ears.
Now, if there are nine pounds on your head, then
there nust be only 131 left over for the rest of
your body. So we put a demarcation now of two
different forces. W can break the body down as
far as it pivoting about this fulcrum

A So we have to first balance the weight, which is
divided up into nine pounds on the head and 130
pounds or 131 pounds on the rest of her body.
You can see that, if we look at this as a
fulcrum then the left-hand side of her body, the
mai n part of her body is going to go down and the
head is going to go up.

Q Is that principle an opinion to a reasonable
degree of scientific certainty?

15
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Yes, it is. But we haven't finished what we are
doing here because |1've got only two forces.
What about the force on the knee, the hands, and
the feet? W've got to include those. So the
hands were one inch in front of the fulcrum
there was a force there of five pounds. The
knees, we had a force of about 90 pounds going
up. The feet, we had a force of about 25 pounds
going up. Then, one final force is 20 pounds on
that part of the upper body. So each one of
these forces is going to try and nake Genell go
dowmn and rotate her clockwise into the bow or
they are going to rotate her counterclockw se out
of the bow . If you add up all of these forces
and take into account the distances which we saw
were inportant in our seesaw denonstration
[omtted from this excerpt], then overwhel m ngly
her body wants to cone out. There is just too
much weight outside the toilet, even though it
has been supported at the knees and at the feet.

There is still too nmuch weight pulling her down,
down, down, out, out, out, away, away, away from
that water. So that says, well, what would you

have to do to get her head into the water?
Her face into the water?

Her face into the water. If you want her face
into the water, and the laws of physics tell us
that the body is rotating out, you have to
counteract that. You have to apply an externa
force at sonme attack distance to nmake sure that
the head stays down as opposed to going out.
This is an external force.

Al'l of these other forces deal with what Cenell
is doing with the floor supporting her. These
are the only things she has control over and she
is going to go out of that toilet, down and away.
The only way her head can go down is if there is
an external force applied.

Were you able to calculate how nmuch force would
be required to get Cenell's face into that bow
and suspend it there?

16
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A Yes. You can do that with the |aws of physics
For over 300 years, what that external force is
at, that attack distance, consistent wth her
body, and that result is on the order of 60
pounds, if you wanted to pick a typical val ue.

Q Now, | want you to look at the defendant over
t here. Wul d sonebody about that big in height
be able to exert that kind of outside force?

Very easily, sir, yes.

Q What kind of force would it take to keep the head
t here?

A Once you've got it dowm and the body is noving,
it's easier to keep sonething nmoving than it is
to start it noving. So once you've got it down,
you can maintain that force wth relatively
little effort.

Q | have nothing further.

And—ene questi on: Is that to a reasonable
degree of scientific certainty; that opinion?

A Yes, sir, it is.

30 The jury convicted Plude of first-degree hom cide, and
he was sentenced to life in prison. After the verdict, Plude
di scovered that Shaibani had lied on the witness stand, and he
moved for postconviction relief.® The circuit court concluded
that even though the State had stipulated that Shai bani was not
a clinical professor at Tenple University, there was no evidence
that his false statenments "concerning his curriculum vitae nmade

his opinions unreliable, therefore, no prejudice to the

Y Plude states that he discovered that Shai bani
m srepresented hinself when Shaibani attenpted to testify
untruthfully before a North Carolina court.

17
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def endant has been shown." The circuit court did not evaluate
whet her a reasonable probability existed that a different result
woul d be reached at a new trial if the jury knew that Shai bani
m srepresented his credentials. The court of appeals affirnmed
the circuit court's denial of a new trial based on newy-
di scovered evidence because it concluded that "Plude intinmated
he was only challenging Shaibani's «credibility, not hi s

qualifications to testify as an expert." State v. Plude, No.

2005AP2311- CR, unpublished slip op., 128 (Ws. Ct. App. Mar. 6,
2007). Plude petitioned for review, which we granted.
1. DI SCUSSI ON

A St andard of Revi ew

131 Plude requests a new trial through his contention that
the discovery of Shaibani's msrepresentations constitutes
new y-di scovered evidence. The decision to grant or deny a
motion for a new trial based on new y-discovered evidence is

commtted to the circuit court's discretion. State v. Boyce, 75

Ws. 2d 452, 457, 249 N W2d 758 (1977). A circuit court
erroneously exercises its discretion when it applies an
incorrect |legal standard to new y-di scovered evidence. State v.

McCal | um 208 Ws. 2d 463, 474, 561 N.W2d 707 (1997).
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B. New y- Di scover ed Evi dence?'?

1. Ceneral principles

132 In order to set aside a judgnent of conviction based
on new y-di scovered evidence, the new y-di scovered evidence nust
be sufficient to establish that a defendant's conviction was a

"mani fest injustice.” State v. Krieger, 163 Ws. 2d 241, 255,

471 N.W2d 599 (Ct. App. 1991). Wien noving for a new tria
based on the allegation of newy-discovered evidence, a
def endant nust prove: "(1) the evidence was discovered after
conviction; (2) the defendant was not negligent in seeking the
evidence; (3) the evidence is material to an issue in the case;
and (4) the evidence is not nerely cumulative." McCal | um 208
Ws. 2d at 473. If the defendant is able to prove all four of
these criteria, then it nust be determ ned whether a reasonable
probability exists that had the jury heard the new y-di scovered
evidence, it would have had a reasonable doubt as to the
defendant's guilt. 1d.

133 "A reasonable probability of a different outcone

exists if 'there is a reasonable probability that a jury,

1 Based on Shaibani's misrepresentations, Plude seeks to
have his conviction vacated and a new trial ordered on three
separate bases: (1) Shaibani's false testinony violated his
right to due process of Jlaw, (2) Shaibani's testinony is
incredible as a matter of Jlaw, and (3) Shaibani's false
testinmony, which the State acknow edges constitutes newy-
di scovered evidence, is such that there 1is a reasonable
probability that if a jury heard of Shaibani's m srepresentation
of his «credentials, the outcome at trial would have been
different. Because we determne that Plude is entitled to a new
trial on the last basis, we do not consider his first two
contenti ons.
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| ooking at both the [old evidence] and the [new evidence], would
have a reasonabl e doubt as to the defendant's guilt.'" State v.
Love, 2005 W 116, 44, 284 Ws. 2d 111, 700 NNW2d 62 (citation
omtted). A court review ng new y-di scovered evidence should
consider whether a jury would find that the new y-discovered
evidence had a sufficient inpact on other evidence presented at
trial that a jury would have a reasonable doubt as to the
defendant's gquilt. McCallum 208 Ws. 2d at 474. This latter
determ nation is a question of law. See id. Manifest injustice
has been shown and a new trial nust be ordered when: (1) the
four factors of new y-discovered evidence are established; and
(2) a court determnes that had a jury heard the newy-
di scovered evidence, it would have had a reasonable doubt as to

the defendant's guilt. See Krieger, 163 Ws. 2d at 255.

2. The parties' positions

134 The State concedes that wth the revelation that
Shai bani |ied under oath, Plude has satisfied the four criteria
for proving new y-di scovered evidence of the type that may cause
the ordering of a new trial. However, the State argues those
criteria are not sufficient to warrant a new trial here because
Shai bani's false testinony does not give rise to a reasonable
probability that a different verdict would have been reached at
trial. The State admts that if Shaibani's false testinony
about his fictitious professorship at Tenple University had been
revealed during Plude's trial, the revelation would have
unquestionably dim nished Shaibani's credibility in the eyes of
the jury. However, the State nonethel ess argues that Shaibani's
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credibility would not have been tarnished to the degree that the
jury would have found his testinony unreliable and found Pl ude
not gquilty, because the evidence marshaled against Plude at
trial was overwhel m ng.

135 Plude counters the State's argunents by contending
that there is a reasonable probability that Shaibani's testinony
sealed the jury's verdict of guilty. Pl ude asserts that it was
Shai bani's testinony that cast doubt on Plude's descriptions of
the positions in which he found Cenell's body. This was
significant to Plude's defense that Genell commtted suicide by
a drug overdose. It was also significant to the State's theory
that Genell drowned in water fromthe toilet bowl rather than in
her own bodily fluid. Plude asserts that if he had been able to
i npeach Shaibani, three results would have followed: (1)
Shai bani's overall credibility as an expert wtness would have
been attacked effectively;' (2) the methods Shaibani used to
support his testinony that Cenell could not have been found in
the positions Plude described would have been discredited; and
(3) Shaibani's conclusion that Genell could not have drowned in
toilet bow water unless her head was forced into the toilet
bow would have been underm ned. Accordingly, Plude maintains

that Shaibani's false testinony no doubt affected the jury's

12 Al though Plude did not object to Shaibani being admtted

as an expert at trial, once he discovered that Shaibani |Iied
about his teaching post at Tenple University, he objected to
Shai bani's adm ssion as an expert. In his post-conviction

notion, Plude argued that Shaibani was no longer qualified to
testify to the nechanics of the hunman body.
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verdi ct because Shaibani played the preemnent role in linking
Plude to the incul patory testinony of Dr. Huntington, who opined
that Cenell drowned in toilet bow water, rather than from
pul monary edena.

3. Reasonabl e probability

136 We conclude that in a trial rife with conflicting and
i nconcl usive nedical expert testinony about a case the circuit
court observed was based on "circunstantial evidence," there

exists a reasonable probability that, had the jury discovered

that Shaibani lied about his credentials, it would have had a
reasonabl e doubt as to Plude's quilt. Qur conclusion is based
on Shai bani ' s t esti nony as a quasi - medi cal expert

notwi thstanding his lack of a nedical education and on the |ink
that Shaibani's testinony provided to other critical testinony
that related to the manner of Genell's death.

137 Shaibani testified that based on his know edge about
the nechanics of the human body, GCenell's body could not have
been found in the positions that Plude described and that her
nose and mouth could not have subnerged in toilet bow water
w thout sonmeone forcing her face wunder the water. Because
Shai bani had no nedical education where the human body would
have been studied, he lent support to his opinions about the
human body by the description of his work as a clinical
professor at Tenple University. He said that at Tenple
University he taught "physicians and surgeons, fully qualified
medi cal doctors, and | teach them about injury [to the body],"
even though he had no nedical degree. He specifically opined
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that Genell could not have inhaled toilet bow water on her own;
that it would have required 60 pounds of pressure, pressure that
he said Plude "very easily" could have exerted, to the back of
her head to get her face in the toilet bow water and keep it
t here.

138 Plude cites Gglio v. United States, 405 U S 150

(1972), as support for his position. However, Gglio was driven
by a violation of due process, rather than, as here, by newy-
di scovered evidence that does not inplicate a violation of due
process.®®  However, just as in Gglio, Shaibani's dimnished
credibility as an expert due to his msrepresentation nmay have
affected the reliability of his testinony as well because only
an expert witness could testify as to the opinions he gave.

139 In Gaglio, the Supreme Court reversed Gaglio's
conviction for passing forged noney orders because the State did
not disclose that its key witness, a co-conspirator with Gglio,
was promsed immunity in exchange for his testinony. Id. at
150- 53. The co-conspirator had testified at trial that he did
not have an imunity agreenent with the governnent, and the
prosecuting attorney confirnmed this in closing argunment. [|d. at
151. Even though the prosecuting attorney was unaware that an

immunity agreenent had been mnmade, the court attributed the

13 A defendant's due process rights are violated when the
new y-di scovered evidence is evidence that the governnent knew
about, but did not disclose. Gglio v. United States, 405 U S.
150 (1992); Brady v. Maryland, 373 U S. 83 (1963).
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know edge of the agreement to the prosecuting attorney. 1d. at
154.

40 As part of its analysis of whether Gglio should be
granted a new trial, the Suprenme Court observed that a new tria
is required if there exists a reasonable likelihood that the

false testinmony of a witness affected the judgnent of the jury:

Wen the "reliability of a given witness may well be
determ native of guilt or innocence,” nondisclosure of
evidence affecting credibility falls wthin this
general rule. .. . Amnewtrial is required if "the
false testinony could . . . in any reasonable
i kelihood have affected the judgment of the jury."

Id. at 154 (citations omtted).

41 In nuch the sane way, Shaibani's m srepresentation my
have been determnative of Plude's guilt or innocence. For
exanple, Dr. Kenneth Sullivan, the enmergency room doctor
concl uded that GCenell drowned, and that her drowning could have
been due to pulnmonary edema or to inhalation of toilet bow
water. He did not testify to either possibility to a reasonable
degree of scientific certainty. However, Dr. Sullivan concl uded
that the bruise on Genell's neck would have required "sone
force" other than the weight of her head.

142 On the other hand, Dr. Kalelkar, of the Cook County
Medical Examner's Ofice, concluded that Genell died of
"conbi ned drug intoxication" that led to her drowning in her own
bodily fluid, i.e., due to pulnonary edena. He expl ai ned that
the weight of Cenell's lungs was consistent wth pul nonary
edema; that the drugs caused her heart rate to slow, which

caused her lungs to fill with her owm bodily fluid. 1In contrast
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to Dr. Sullivan, Dr. Kalelkar concluded that there was no
indication that Genell inhaled any toilet bow water. Furt her,
he testified that the bruising on her neck resulted from the
wei ght of her head resting over the rimof the toilet bow. He
also said that there was no injury to her neck and trachea of
the type that one would expect to find if her head had been
forced into the toilet bow .

143 Meanwhi |l e, Dr. Hunt i ngt on, the pathol ogi st who
performed Genell's autopsy, concluded that the fluid in her
lungs was inconsistent with pulnonary edema, but he did not
opine to a reasonable degree of scientific certainty that she

drowned frominhaling toilet bowl water. He also concluded that

she had enough drugs in her body to kill her, as had Dr.
Kal el kar . Dr. Huntington's ultimte conclusion was that she
died of "drug intoxication probably abetted by drowning." Dr .

Huntington opined Genell's death was either a suicide or a
hom ci de, but he could not say which had occurred. Moreover, he
concl uded that the bruise on her neck canme from"blunt force."

44 Al though Ballanco's testinony may be perceived as
i ncul patory because he testified that toilet bows are designed
so that one cannot accidentally subnerge both the nose and nouth
under the water, Ballanco also testified that it was possible
accidentally to subnmerge the forehead and nose in the water.
H s two concl usions would have been insufficient for the jury to
convict Plude because they did not rebut Plude's theory that
CGenell drowned as a result of pulnonary edema, rather than as a
result of forced drowning.
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45 The expert nedical testinony also does not rule out
the possibility that Genell drowned as a result of pulnonary
edenma. Accordingly, Ballanco's testinony, 1in contrast to
Shai bani's testinony, does not directly inplicate Plude in
Genell's drowning. For exanple, Ballanco said nothing about the
force necessary to subnmerge Genell's nose and nouth under the
water in the toilet bowl, but Shaibani did. Ballanco also said
not hing about the credibility of Plude's descriptions of the
position of Genell's body when he found her, but Shaibani did
Bal | anco's testinony |eaves open the question of whether GCenel
drowned due to pul nonary edena caused by the effect of drugs on
her bodily functions. Shai bani's opinion testinony sets out
facts that cause Plude's credibility to be questioned. In so
doing, it raised the probability that forced drowning occurred
and by inference, it lowered the probability that drowning due
to pul nonary edema occurred.

146 In sum wth the exception of Dr. Kalelkar's opinion

whi ch was excul patory of Plude, the nedical expert opinions with

regard to GCenell's manner of death were inconclusive. Dr.
Kal el kar concluded to a reasonable scientific certainty that
Genel |l drowned from pul nonary edema; Dr. Sullivan concl uded that
it was likely, but not a reasonable scientific certainty, that
Genell drowned from pul nonary edema; Dr. Huntington concluded
that it was likely, but not a reasonable scientific certainty,
that Cenell drowned from inhaling toilet bow water. Shai bani

affirmed Dr. Huntington's opinion and linked Plude to Cenell's
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inhalation of toilet bow wat er . Ther ef or e, Shai bani ' s
testinmony was a critical link in the State's case.
147 Wsconsin law has long held that inpeaching evidence

may be enough to warrant a new trial. Birdsall v. Fraenzel, 154

Ws. 48, 142 N W2d 274 (1913). In comrenting on the discovery
that a trial wtness could read and wite English after he
testified to the contrary, we stated: "I't may well be that
newy discovered evidence inpeaching in character mght be
produced so strong as to constitute ground for a new trial; as

for exanple where it is shown that the verdict is based on

perjured evidence." 1d. at 52 (enphasis added).

148 Qur conclusion that Shaibani's false testinony about
his credentials is a significant Iink to establishing unassisted
drowning in water from the toilet bow as a cause of Cenell's
death is distinguishable from the court of appeals' conclusion

in State v. Sprosty, 2001 W App 231, 248 Ws. 2d 480, 636

N.W2d 213. In Sprosty, the court of appeals concluded that
there was no reasonable probability that false testinony by a
w tness, who msrepresented his credentials, wuld lead to a
different outconme because the witness nmintained his expertise
in spite of the false testinony and another expert corroborated
his substantive testinony. Sprosty, 248 Ws. 2d 480, 934.
Here, Shaibani's credentials were not maintained subsequent to
his m srepresentation and no expert corroborated his substantive
testi nony.

149 The inconclusive incul patory nedical expert testinony
at Plude's trial leads us to conclude that Shaibani's quasi-
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medi cal expert testinony creates a reasonable probability that
the jury hearing of Shaibani's false testinony about his
credentials would have had a reasonable doubt as to Plude's
guilt. The circuit court did not apply the l|legal standard of
whet her there is a reasonable probability that the jury hearing
of Shai bani's false testinony would have had a reasonabl e doubt
as to Plude's guilt. Failing to apply the proper |egal standard
is an erroneous exercise of discretion. McCallum 208 Ws. 2d
at 473. Accordingly, the circuit court erroneously exercised
its discretion when it did not order a new trial for Plude.
1. CONCLUSI ON

50 We conclude that the discovery that Shaibani testified
fal sely about his credentials is new y-discovered evidence that
gives rise to a reasonable probability that had the jury heard
of Shai bani's msrepresentation about his credentials, it would
have had a reasonable doubt as to Plude's qguilt. Accordi ngly,
we vacate Plude's conviction and remand to the circuit court for
a new trial.

By the Court.—Fhe decision of the court of appeals is

reversed, and the cause is remanded to the circuit court.

4 The concurring opinion suggests that our opinion may be
read to grant a new trial to a defendant as a matter of course
whenever an expert wtness falsely represents his or her
credenti al s. See Justice Ziegler's concurrence, 9190, 97. Ve
do not create such a per se rule.
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51 LOQU S B. BUTLER JR, J. (concurring). | join the
maj ority opinion. | wite separately because | also agree with

Justice Ziegler that this matter can be reversed pursuant to

Ws. Stat. 8§ 751.06, discretionary reversal, as the rea
controversy has not been fully tried. | therefore respectfully
concur .
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152 ANNETTE KINGSLAND ZI EGLER, J. (concurring). I
concur with the majority opinion because | cannot condone the
conduct of an expert who was called to refute the defendant's
credibility but then that expert falsified his testinony before
the jury. In a case such as this, where it is largely
circunstantial and credibility is critical, a jury should be
entitled to reach its conclusions based on evidence that is not
derived from a witness who fabricates his credentials. Here, a
serious question exists as to whether the interests of justice
wer e served.

153 Even beyond the information known to the circuit court
about Dr. Shaibani msrepresenting his affiliation with Tenple
University, it has been subsequently alleged that Shaibani was
not enployed at Virginia Tech, never worked for the US.
Department of Justice, never worked for or contracted with the
Federal Bureau of Investigation, never worked for Conemaugh
Menorial Medical Center, and was never officially recognized as
the "scientific advisor” for a violent crinmes response team in
Bedf ord, Virginia.!? These new allegations, coupled with the
exi sting msrepresentations by Shai bani presented to the circuit
court, lead ne to the conclusion that the real controversy was
not fully tried and, thus, reversing in the interest of justice

is warranted.

! Plude's counsel sent a letter to the Wsconsin Department
of Justice (DQJ) in January 2006 alleging these facts. The
letter and the DQJ's response is found in the appendix of
Plude's reply brief, which nmay be obtained at the Wsconsin
State Law Library, Madison, Wsconsin.
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54 | wite separately because | respectfully disagree
with the majority's conclusion to decide this case on the basis
of new y-di scovered evidence. | do not believe that the circuit
court erroneously exercised its discretion, as the majority
concl udes. | have concerns over the devel opnent of the |aw and
how the majority's decision squares with existing precedent and
| ongst andi ng juri sprudence. | am concerned that we are not
providing clear direction to the wusers of the courts. \%%
preference would be to remand for a new trial in the interest of
justice or to remand to the circuit court so it could consider
whether a new trial should be conducted given the new
al l egations of msrepresentations, whether Shaibani would stil
qualify as an expert, and the theory of "new y-discovered
evi dence" advanced by the majority. Accordingly, | respectfully
concur .

| . | NTEREST OF JUSTI CE

155 | respectfully disagree with the majority's decision
to decide this case on the theory of new y-di scovered evidence.
Instead, this case should be decided pursuant to Ws. Stat.
§ 751.06, "Discretionary reversal."” That section provides this
court with unique, discretionary authority to order a new trial
when we conclude that the real controversy has not been fully
tried or when there is a probable mscarriage of justice.
“"[T] he court of appeals, like this court, has broad power of

di scretionary reversal.” Vollnmer v. Luety, 156 Ws. 2d 1, 19,

456 N.W2d 797 (1990). Wen the discretionary reversal power is

i nvoked on the grounds that the real controversy has not been
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fully tried, "it is unnecessary for an appellate court to first
conclude that the outcone would be different on retrial." | d.
However, under the new y-discovered evidence theory, t he

majority nust, and it does, reach the conclusion that the
outcone would likely be different. See mmjority op., 949. In
light of the evidence presented at trial, | amnot so certain.

56 In this case, Shaibani was called as a wtness to
prove that Plude was not truthful. Pl ude described to the
police how he found his wife slunped over the toilet with her
face in the toilet bow. He gave at least three different
versions of how he found her, but each account included her face
being in the toilet. Dr. Shaibani was called as a witness to
refute those statenents.

57 Shai bani was an inportant w tness because he assisted
the jury in nmaking an inferential step towards guilt. Shai bani
was the only expert who tested Plude's statements of how he
found Cenell, and Shaibani was the only wtness who directly
attacked Plude's credibility. Sinply stated, given the findings
from Shaibani's injury nechanism analysis testing, Plude's
statenents to the police could not be true.

158 The mmjority spends much tinme discussing how

Shai bani's testinony takes Dr. Huntington' s? testinony that

2 Dr. Huntington testified as the State's pathol ogi st.

3
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Genell drowned in the toilet bow a critical step further.® |
di sagr ee. Ei t her Shai bani or Julius Ballanco' s* testinony could
serve that purpose. No other wtness, however, went to the
heart of Plude's credibility |ike Shaibani. Here, if the jury
bel i eved Shai bani, the jury could not believe Plude. Under the
facts of this case, because Shaibani's testinony was offered to
tarnish the defendant's credibility and Shaibani |lied to the
jury, the matter was not fully tried. Shai bani's reprehensible
m srepresentations lead ne to conclude that the real controversy
was not fully tried, and it is in the interest of justice that
the matter be retried.
1. MAJORITY OPI NI ON

59 | believe we should reverse in the interest of
justice. The mpjority, on the other hand, reverses on a theory
of new y-discovered evidence. This, however, produces five
points of concern that preclude ne from joining the majority.
First, | disagree with how the majority opinion views the theory
of the case, both for the State and the defense. Second, Plude
never argued the new y-discovered evidence theory set forth by

the mpjority, and thus, the circuit court could not have

1f we are to weigh the testinony that relates to the
el enents of the offense, we would typically be evaluating the
sufficiency of the evidence. Here, in ny view, when considering
the sufficiency of the evidence as to the ultimate question of
guilt, there was sufficient evidence. | depart from the
majority's focus on the idea that Shaibani took Dr. Huntington's
testinmony further as to the theory of involuntary drowning
because | believe that analysis cones dangerously close to a
sufficiency of the evidence determ nation.

4 Julius Ballanco testified as the State's consulting
engi neer.
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erroneously exercised its discretion. Third, the newy-
di scovered evidence theory does not dictate reversal in this
case. Fourth, | do not believe the majority explains why this
case is different from other cases where an expert |ied about
his or her credentials. As a result, | believe the mjority
opinion may be viewed as contrary to precedent. |, however,
find this case distinguishable from other Wsconsin precedent.
Fifth, | fear the majority opinion could be viewed as decreasing
the circuit court's role in evaluating expert testinony.
A. Theory of the case

60 The majority believes that the State's theory of the
case was that Plude nurdered Genell by poisoning her and then
drowned her in the toilet bow water. See majority op., T4

The mpjority opinion thus focuses on Shaibani's testinony as it

relates to possible forced drowning. However, the State's
theory was not that Plude drowned GCenell, but rather, that he
caused her death by giving her an overdose. The defense's

theory was that she committed suicide by an overdose.®
61 The rmajority, in relying on the substance of

Shai bani's testinony to conclude that the jury found Plude

guilty because he drowned his wife, in ny view, msses the
poi nt . Shai bani's testinmony was only relevant for the purpose
of attacking Plude's statements to the police. He was not

i ntroduced in support of the theory that Plude drowned his wfe

because that was not the State's theory of the case. If, as the

®> To ascertain the theories of the case, | rely primarily on
the crimnal conpl ai nt, opening statenents, and closing
argunents.
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majority does, we assune that the State's theory was not that
whi ch was charged or argued to the jury, but instead was one of
forced drowning, then there is other sufficient evidence to

support drowning. The jury could have relied on either Shaibani

or Ballanco for that determ nation. Even if the jury
di sregarded Shai bani's testinony all together, there still would
be sufficient evidence upon which to convict. However, what is

critical here is the fact that Shai bani si ngl e- handedl y

destroyed Plude's credibility by explaining to the jury why

Plude's statenents to the police could not be true. In a case
such as this, the fact that Shaibani lied to the jury creates
error.

162 The jury decided that Plude commtted first-degree
intentional homcide of his wife Cenell. Shai bani 's testinony
was offered to rebut Plude's three versions of how he found
Genell in the bathroom® In other words, that testinony was
offered to attack Plude's credibility. W know that the
theories advanced by the parties related to whether Genel
commtted suicide by overdose or whether she was a hom cide
victim who was given a lethal dose of prescription medication.
We, however, do not know whether the jury decided that Plude
caused the overdose of his soon to be "separated-from' wfe as
urged by the State, or whether the jury found that he drowned

her in the toilet, or whether the jury considered a conbination

® The circuit court concluded that Shaibani was utilized by
the State "to contradict the defendant's inquest testinony that
[ Plude] found [the victin] with her face suspended in the water
of the toilet bow, suggesting death by suicide."

6
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of those acts. The jury did, nonetheless, conclude that Plude
was guilty.

163 Because of Shaibani's testinmony, the jury, rather than
requiring the State to neet its burden of proof as to each
el enent of the offense charged, may have concluded that since
Plude cannot be believed, he nust be guilty. However,
Shai bani's testinony was relevant only as it related to the
truthful ness of Plude's statenments to the police, not as it
related to a theory of guilt, which was neither forwarded by the
State nor defended by Pl ude. As a result, | nust depart from
the majority's anal ysis.

B. Erroneous exercise of discretion

164 We nmust keep in mnd that it is the circuit court that
presi ded over this two-week trial and heard nearly 40 w tnesses.
The nmgjority, however, concludes that the circuit court
erroneously exercised its discretion even though the "newy-
di scovered evidence" theory relied on by the majority was not
presented to the circuit court, and it is not even clearly
before this court.’” | would not conclude that the circuit court
erroneously exercised its discretion because the theory relied

on by the majority today was not squarely before the court, and

" Plude does not make the argument that the majority relies
on—nReither to the circuit court nor to this court. In fact,
Pl ude does not really assert a new y-di scovered evidence theory
to this court. Rather, Plude argues that this court should find
a constitutional violation under Gglio v. United States, 405
U S 150 (1972); however, this court concludes no due process
viol ation has occurred. Plude also argues that this court
shoul d adopt the Daubert standard, but this is not addressed by
the majority.
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it never decided the issue. Rather, Plude argued to the circuit
court that, in light of Shaibani's m srepresentations, Shaibani
was no longer qualified as an expert, he was a fraud on the
court, and Plude argued the outdated doctrine of "falsus in
uno. "8

165 Specifically, Plude argued to the circuit court that
the new y-discovered evidence rendered Shaibani's testinony
i nadm ssi bl e because he was no longer qualified as an expert.
Pl ude supported his new y-di scovered evidence theory by arguing

that as a result of Shaibani's msrepresentation, "Shaiban

[was] not a qualified expert.” Plude asserted:

[i]n light of the facts surrounding M. Shaibani's
testimony and his false testinony supplied at trial
the court nust grant a new trial.

It is within the trial court's discretion
to determ ne whether or not a person is qualified as

an expert. In re the Commtnent of Larry J. Sprosty,
248 Ws. 2d 480, 636 NWw2d 213 (Ws. [C.] App.
2003) .

166 The <circuit court, however, specifically concluded
that Shai bani, based on his experience, was still a qualified
expert and stated, "[h]ere, there is no evidence that Dr.

Shai bani's inaccurate testinony concerning his curriculum vitae

8 Fal sus in uno doctri ne:

"‘[T]here is an old nmaxim 'falsus in uno, falsus in
omi bus' (false in one thing, false in all), which is
often much overenphasi zed by counsel, though it is
recognized by many courts in their charges to the
jury. But this is only primtive psychology, and
shoul d be conpletely discarded."" John H Wgnore, A
Students' Textbook of the Law of Evidence 181 (1935).

Black's Law Dictionary 620 (7th ed. 1999).

8
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makes his opinions unreliable. The Court allowed Dr. Shaiban
to testify because of his experience in the field, prior work in
this area, education and background, and not because he cl ai ned
to be a clinical professor at Tenple University.” In the State
of Wsconsin, whether an expert is qualified has always fallen
squarely within the discretion of the circuit court.

67 The circuit court acknowl edged the State's stipul ation
that Shai bani m srepresented his status with Tenple University,
but the court stated, "[h]owever, there has been little else
argued that Dr. Shaibani did not have the scientific, technical
or other know edge to testify concerning the facts of this case
that would assist the trier of fact." The <circuit court

concl uded:

G ven Dr. Shai bani ' s educat i on, traini ng,
teaching background, and know edge, the [circuit]
[cl]ourt allowed Dr. Shaibani to testify, giving the
jury the ability, as it nust, to judge the value of
and the credibility of the testinony. The defense has
not suggested any facts other than the inaccurate
curriculum vitae in question that was untrue or
m sl eading to the jury.

168 The circuit court then concluded that Plude's reliance

on Sprosty was m spl aced and st at ed:

Here, there is no evidence that Dr. Shaibani's
i naccurate testinony concerning his curriculum vitae
makes his opinions unreliable. The [circuit] [c]ourt
allowed Dr. Shaibani to testify because his experience
in his field, prior work in the area, education and
background, and not because he <clained to be a
clinical professor at Tenple University. No prejudice
to the defendant has been shown, and | cannot grant a
new trial based only on the one inaccuracy in Dr.
Shai bani's curriculumvitae.
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(Enmphasi s added.) The «circuit <court did not erroneously
exercise its discretion in nmaking these findings, given what it
knew.

69 In addition to arguing that Shai bani was not qualified

to be an expert, Plude, relying on Johnson v. Johnson® and on

Sprosty, argued that "Shaibani's testinony perpetrated a plain
case of fraud upon the court, which in itself requires a new

trial."?1

Pl ude asserted that because Shai bani perpetrated fraud
upon the court—+.e., he msrepresented his credentials—all of
his testinony should be discredited. As stated above, the
circuit court di sagreed and concluded that despite the
m srepresentations, Shaibani was still a qualified expert.
However, the circuit court, in so ruling, did not know of the
subsequent allegations that Shaibani had possibly falsified
ot her qualifications.

170 Plude also argued to the circuit court that because

Shai bani |ied about one thing, he should be deened to have lied

about all things—+.e., he argued "falsus in uno.” In Plude's

9 Johnson V. Johnson, 157 Ws. 2d 490, 497-98, 460
N.W2d 166 (Ct. App. 1990).

10 plude argued fraud upon the court based upon what he
asserted as (1) the State being constructively aware that
Shai bani woul d give "expert testinony about sonmething he really
did not know about"; (2) the court relied on Shaibani's title to
qualify him and (3) the court relied upon Shai bani's testinony
because no conparabl e w t ness exi st ed.

10
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post-conviction brief dated March 14, 2005, he asserted that
the jury's wverdict should be set aside because "[nlewy
di scovered evidence shows that the State's sole expert wtness,
M. Shaibani, testified in falsus in uno," i.e., false in one
thing, false in all. Pl ude asserted this doctrine, even though
the doctrine 1is outdated and its wuse has been highly
criticized. *?

71 The majority's decision today, may appear to revive
the doctrine of "falsus in uno"—¥alse in one thing, false in
al | —despite the fact that the doctrine fell out of favor |ong
ago. See Falsus in Uno Ws Jl—Crimnal 305, Comment (stating

that this instruction is not favored); see also Black's Law

Dictionary 620 (7th ed. 1999) (citing to John H Wgnore, A
Students' Textbook of the Law of Evidence 181 (1935) (stating

that the doctrine should be conpletely discarded)). | do not
believe that it is this court's intent to revive the doctrine by
its decision today, and | conclude that this doctrine should
have no inpact in this case.

172 In sum | respectfully disagree with the mjority's

determ nation that the circuit court erroneously exercised its

1 He asserted three reasons to set aside the verdict, but
this court has decided this case based on a new y-discovered
evi dence theory. Plude also alleged a discovery violation, and
he alleged that when the circuit court ruled that the cause of
death was an overdose, it ruled as a matter of law that the
State failed to carry its burden.

12 See Falsus in Uno Ws Jl—<Crininal 305, which states "USE
OF THIS INSTRUCTION IS NOT FAVORED." See id. Comment (stating
that "this instruction should not be routinely given" and is
only appropriate where there is a sufficient evidentiary basis
to show "there was willful false swearing").

11
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di scretion when considering the argunents. The circuit court
should not be required to search for arguments that are not
presented, especially when conpetent counsel represents the
defendant. In an oral decision on August 9, 2005, and a witten
menorialization of that oral decision filed on August 26, 2005,
the ~circuit ~court properly exercised its discretion when
considering the issues before it and the allegations nade at
that time. At the oral decision, the circuit court stated, "I
would, [] note that at tines [the] defendant used a shotgun
approach for relief. | find only the three argunents addressed
by the Court that were fully devel oped for review. | reject any

ot her argunents not fully devel oped for review"

173 Today the nmmjority concludes that the circuit court
erroneously exercised its discretion because "[t]he circuit
court did not evaluate whether a reasonable probability existed
that a different result would be reached at a new trial if the
jury knew Shaibani misrepresented his credentials."®® Mjority
op., 9130, 49. However, the circuit court did not consider
whether a jury would conme to a different result had it known

Shai bani m srepresented his credentials because Plude never

131t should be noted that generally in a case where a

def endant was denied an opportunity to inpeach a w tness because
t he i npeaching information was unknown at the time of trial, the
witness in question is likely going to testify at the retrial
Thus, the defendant w Il have an opportunity to inpeach that
witness and the jury can properly consider the wtness's
testimony and the inpeaching information. However, in the case
at hand, Shaibani likely wll not even testify at a subsequent
trial because his testinony was unnecessary in light of
Bal | anco’' s testi nony.

12
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argued that to the circuit court. Thus, | depart from the
majority and conclude that the circuit court did not erroneously

exercise its discretion

C. New y-di scovered evidence theory does not dictate reversal in
this case

174 The mjority <concludes that if Plude knew that
Shai bani was m srepresenting his status at Tenple University,
Plude could have inpeached Shai bani and discredited his
testinmony, which, in the eyes of this court, gives rise to "a
reasonabl e probability that a jury hearing of Shaibani's false
testimony under oath would reach a different result.” See
majority op., 91135, 37, 40, A46. However, even assum ng that
Shai bani was inpeached and the jury disregarded everything he
had to say, the jury would then have been in a position to weigh
the remaining testinony against Plude's defense of how he cane
to find CGenell, slunped over, face in the toilet, and that she
commtted suicide by overdose. How does the mmjority concl ude
that there would have been a different result with respect to
the theory of the case advanced by the parties—Pl ude overdosed
Cenell? Wiay does the majority not engage in a sufficiency of
the evidence analysis? From the decision today, it is unclear
when a court should apply the new y-discovered evidence
analysis, a Sprosty analysis, or a sufficiency of the evidence
anal ysi s.

175 In addition, what I npact this new y-di scovered
evidence may have at a new trial calls for specul ation. Unl i ke

nost "new y-di scovered evidence," where the new evidence would

13
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be introduced at a subsequent trial,! or go to an el ement of the

offense, there is absolutely no assurance that Shaibani wl|

testify at the newtrial or that his msstatenents will have any
bearing on a new trial. Typically, new y-di scovered evidence
woul d have significant inpact at a new trial. Here, however,
the State could hire a new expert. The State may just concl ude
that Shaibani's testinony was cunul ative and unnecessary. The
State may decide it will not call someone who |ied under oath.

Clearly, the State had no idea that Shaibani presented false
testinmony until after the trial. Thus, the "new y-discovered
evidence" here is really stale, inpeachnent evidence, which is

not likely to be introduced at a new trial. The inpact of this

4 See, e.g., State v. COarke, 36 Ws. 2d 263, 279, 153
N.W2d 61 (1967) (newly discovered testinony froma janitor that
def endant was not the man he saw at the scene not sufficient to
award a new trial because no reason to believe that the jury
woul d have accorded nore weight to janitor's testinony than that
of the other eye witnesses); State v. Chabonian, 50 Ws. 2d 574,
584-85, 185 N. W2d 289 (1971) (newly discovered evidence of the
presence of an ornanent in defendant's store, which would
di sprove his testinony that he never saw the m ssing ornanent,
not enough to warrant a new trial because a different result
upon retrial not likely); State v. Boyce, 75 Ws. 2d 452, 457-
63, 249 N.W2d 758 (1977) (in theft by fraud prosecution, court
did not abuse its discretion because the court concluded that
expert testinony regarding handwiting analysis would not change
the outconme of the trial); State v. Benbenek, 140 Ws. 2d 248,
251-58, 409 N.wW2d 432 (C. App. 1987) (polygraph exam nation
t hat showed the defendant did not nmurder the victimwould not be
adm ssible at trial, so it does not constitute "newy discovered
evi dence" and jail-house confession also not adm ssible at trial
so not type of "newy discovered evidence" that warrants a new
trial); State v. Eckert, 203 Ws. 2d 497, 515-17, 553 N W2d 539
(C. App. 1996) (newy discovered eyewitness testinobny as to
def endant's whereabouts during hom cide does not warrant a new
trial because wunlikely that it wowuld lead to a different
result).

14
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new y-di scovered evidence at a new trial is speculative at best.
On the other hand, the inpact of Shaibani's testinony at the
trial here, where it directly gutted Plude's credibility, 1is
significant and quantifi able. If the jury believed Shaibani's
i njury nmechani sm anal ysis, they could not believe Pl ude.

176 Moreover, in order for evidence to qualify as "new y-
di scovered evidence," it nust not be cunulative. To the extent
that Shaibani's testinony relates to a |ikelihood of accidental
drowning in the toilet, his testinony is cunulative because
anot her expert wtness, Julius Ballanco, essentially testified
to the sanme information. In short, Shaibani's testinony is
cunmul ative to that of Ballanco with respect to taking Dr.
Huntington's testinony a step further.?®®

177 Specifically, Shaibani was not and is not a necessary
trial wtness because Ballanco testified at trial that a victim
could not drown in a toilet wthout another person forcing the
victims face into the water. Therefore, even excluding
Shai bani's testinony, a reasonable jury could still reach the
same concl usi on.

178 Moreover, Shaibani's testinmony should be placed in
cont ext . The State's case-in-chief consisted of nine days of
testi nmony beginning on Decenber 3, 2002, and continued through
three-quarters of the day on Decenber 11, 2002. Shai bani
testified on Decenber 11, 2002, and, based on tinme stanps in the

transcript, it likely enconpassed less than two hours of

15> The State concedes that Dr. Shaibani is not cunulative.
However, the State—+n ny view—tnappropriately concedes that
the new y-di scovered evidence in this case was not cunul ati ve.

15
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testinmony; his testinony consisted of approxinmately 63 pages out
of approximately 1,479 pages of trial testinony, not excluding
di scussions outside of the presence of the jury included in the
transcripts. Shai bani was one of 35 wtnesses that appeared
during the State's case-in-chief, let alone the defense case.
Shai bani was also briefly called during rebuttal in order to
contradict the defense's expert in bionedical engineering, but
this consisted of |ess than 30 pages of trial transcript.

179 As the court of appeals concluded, "there were
mul tiple other pieces of evidence that would support Plude's
convi cti on, di m ni shi ng any i kelihood Shai bani ' s

m srepresentation coul d have affected the jury's judgment."?!®

16 The court of appeals wote:

For exanple, Plude gave varying descriptions of the
position in which he found Genell's body. Genel | had
an internal bruise on her neck, sustained while she
was still alive, that could not be explained by CPR
but was consistent with her neck being forced against
the toilet rim

Moreover, a "consulting engineer" who specialized
in plunbing testified that the particular toilet in
guestion is designed to prevent accidental drowning
and that he knew of no case where an adult drowned in

a toilet bow absent force. He also estinmated the
volunme of water displaced from the bow . Because it
contained vomt, it was evident the toilet had not

been flushed, but the approxinate one pint of
di splaced water was not explained by vomting--
sonething nore forceful had to have caused the
di spl acenent. [State's] expert testified that, based
on Plude's first version of how he found Genell, she
could not have had her nouth and nose in the water.

Genell had planned to have her nother pick her up
on the day of her death and was going to return with
her nother to M nnesota. From there, Genell had
pl anned to nove to Texas. Her coworkers testified she

16
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80 In many ways, the majority decision today |ooks I|ike
it should undertake a sufficiency of the evidence analysis.
Typically, when evaluating evidence as it relates to the
ultimate conclusion of gquilt, the court will look to see if
there is other evidence to support the verdict. Here, the
majority determnes that Shaibani's testinmony furthered the
testinmony of the State's pathologist, Dr. Huntington, as to the
ultimate question of gquilt. The majority reasons that if the
jury knew of Shaibani's false credentials, the jury may not have
convi cted Pl ude. However, | am not so certain. Dr. Huntington
did testify that it was nore likely than not that the fluid in
the victims lungs cane from the toilet bow rather than from

pul nonary edema. Majority op., 920. Shai bani did testify that

was |looking forward to a new |ife and had been
secretly saving noney for the nove.

Plude exhibited unusual behavior the day of
Cenell's death. He evidently said to her, "I told you
not to leave ne." He then checked with her supervisor
about her |ast paycheck and insurance policy and |ater
insisted that CGenell be cremated i nmedi ately.

The crine scene was also quite clean despite
approximately forty capsules of Fioricet having been
opened. Genell's thunmbprint was on only one capsule
and the pill bottle. Plude's fingerprints were
nowhere, despite his having used the Fioricet before.

Further, the conputer searches that Plude clains
are exculpatory are only mninmally so. Whoever
performed the search on Cenell's conmputer only
examned the first page of various results--no page
with dosing information was ever displayed on the
conput er.

State v. Plude, No. 2005AP2311-CR, unpublished slip op., 9146-51

(Ws. C. App. Mar. 6, 2007).
17
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"his experinents indicated to a reasonable degree of scientific
certainty that Genell could not have inhaled toilet bow water
on her own," but rather that it would take 60 pounds of pressure
to the back of Genell's head in order to get her face in the
water and keep it there. Majority op., 125. Shai bani al so
testified that the laws of physics would not allow Cenell to
keep her face in the water w thout sonmeone else forcing her face
into the water. In other words, the testinony supported the
notion that wthout assistance, the |laws of physics would pul
the wunconscious person's head out of the toilet bow and
t herefore, prevent drowning. This testinony, however, does not
stand al one or unsupport ed.

81 If one could conclude that Shaibani's testinony took
Dr. Huntington's testinmony further and drove the conviction
here, one could equally determne that it was the testinony of
Bal | anco that took Dr. Huntington's testinony further and drove
t he conviction. The record reveals sufficient evidence on that

poi nt . Li ke Shaibani, Ballanco testified that toilets are

18
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designed in such a way that a person cannot drown in a toilet
unl ess soneone el se forces his or her face into the water.

182 When asked whether drowning was a concern for the
plunbing industry, Ballanco testified that it was a nmajor

concern. Bal | anco st at ed:

Yes, drowning is. One of, one of the things that
we [are] always evaluating is any tinme that you have a
body of water there is potential for drowning. And
one of the concerns with drowning is two fold. Snal
children, especially babies and also, [] we call the
bar | ounge outrageous restaurant phenonena where
people tend to vomt in the water closet. And we
don't want them to go in to vomt and then drown in
the water closet if they passed out.

183 Wth regard to the particular nodel of toilet in this

case, Ballanco testified that he was famliar with this toilet.

He stated, "Yes, that is a Mansfield water closet. Mansfield is
based in Onio. Their chief engineer is a good friend, Burt
Preston.™ Bal | anco inspected this particular toilet and
testified that this toilet, including the water level, was in

7 Julius Ballanco graduated from Stevens Institute of
Technology with a degree in mechanical engineering fluid flow
heat and power. He is a registered professional engineer in six
states, holds a master plunbers |I|icense, teaches training
prograns across the country regarding codes and standards, and
teaches plunbing engineering basics and advance plunbing
engi neering at How in Washington Coll ege. M. Bal | anco
participates in the design and developnent of toilets, has
conducted extensive research regarding plunbing fixtures and
safety of toilets, and serves on a nunber of commttees such as
those charged wth developing new standards for toilets,
regulating water quality, and regulating plastic pipes and
fittings used in plunbing. |In addition, M. Ballanco has been a
guest speaker at the world plunbing conference, publishes
colums every nonth for "PM Magazi ne," (plunbing and nechani cal)
and "PM Engineer" and has witten seven books including
"Bal | anco on Pl unbi ng."
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conpliance with all standards. In short, the toilet was working
properly.

184 When asked whether this "bow [was] designed to
prevent both nose and nmouth emersion [], wthout contortion,"”

Bal | anco testified:

It is not specifically designed. It is [a]
secondary effect of the design so that the nouth and
nose cannot conme in contact if sonmeone passes out. It
is just the nature of how the bowl canme into being
It is something that we |ook at. But, actually, it
was because of other factors that, you know, that you
get secondary effects fromthe prinmary design factors.

The prosecutor then asked:

Vell, let's talk about that. If that person were
to go unconscious, lets assune that person is a female
bet ween- —approxi mat el y t he age 28, wei ghed

approximately 110 to 140 pounds, five foot eight in
height, would it be possible for parts of that
person's head or face, okay, to fall into the water
and remain in that position unassisted?

[ DEFENSE COUNSEL] : bj ection [ as to t he
unassi sted part]. :

[ THE COURT] : Yes, sustained.

[ THE PROSECUTOR]: Havi ng-—+enoving the unassisted
part of that hypothetical, could you give us an
opinion to a reasonable degree of scientific certainty
whet her that could occur?

[ MR BALLANCO : One could, if one passed out they
could get their forehead and nose under water.

[ THE PROSECUTCOR] : Ckay.
[ MR BALLANCQO : Not their nouth.
[ THE PROSECUTOR]: Not their nouth?

[MR BALLANCO : Right.

20
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85 The prosecutor subsequently asked Ballanco whether he
had know edge of "a single case of a person with [] their face
suspended in the water of a water closet."” Bal | anco replied,
“None. " However, Ballanco did testify that there are cases in

whi ch soneone has drowned in a toilet. He testified:

[ T] he typical cases we have are small children, babies
falling in and drowni ng.

Well, it happens when the bow is not properly
protected. And children do strange things. . . . They
have a small enough body that they can fully subnerge
t hensel ves. They don't have the shoulder width to

bl ock them out.

186 However, when Ballanco was asked if he was aware of
any adult cases of drowning, Ballanco testified that he was not
aware of any adult drowning cases. The prosecutor then asked
Ballanco if he was aware of any adult drowning cases where force
was used. Bal l anco replied, "Yes." He testified: "[well,
unfortunately, there have been instances of sonebody's head
being held into the water closet and them drowning." The
prosecutor then inquired what would be required for soneone to
drown in this toilet by use of force. Bal  anco answered, "if

you hel d the head and put enough force behind, and of course you

would have to hold it in place all the way down in the water

you can get the head conpletely subnmerged in water and the nose

and nouth conpletely covered." (Enphasis added.)

87 The prosecutor then asked Ballanco, through a series

of questions, whether this particular toilet contained a device
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known as a "trap." Ballanco replied that this toilet does have

a "trap" and he expl ai ned:

If you put a mass in the bow or in any trap,
what happens is that you' re exerting a force and water
being a fluid it wll nove on both sides. And once
you put a mass in there the water will start to flow
over the weir of the trap on the opposite side. And
that will in effect lower the water level in the trap
when the mass is renoved.

The prosecutor then showed a crine scene photo of the toilet to
Bal | anco, which Ballanco had also viewed in preparation for his
testinmony, and the prosecutor asked if there was anything about
this "photograph in relation to water displacenent."” Bal | anco

testified:

[What | noticed is, if you look at that photograph

there is a mark in the water or on the tank on the
bow , excuse ne, and in the back of the bow. That
woul d indicate the normal water |evel. Because what
happens is the water leaves that in an unclean bow,
actually starts to form a |ine. And nost people
understand that they experience that in their life.

Un what you see on this bow 1is the water,
itself, in the bow is, | estinmate, approximtely a
quarter of an inch below that |evel. So the water
| evel had dropped.

Bal l anco then testified to a reasonable degree of scientific
certainty that approximately 16 ounces of water had been
di splaced fromthe toilet.

188 Accordingly, regardless of whether the |laws of physics

will allow soneone's head to remain inside the toilet once
unconsci ous, a person still could not drown in a toilet because
the toilet design precludes drowning unless force is used. | f

Shai bani's credentials were discredited at trial, the parties or

the court could have asked the jury to disregard his testinony
22
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entirely. However, the State still <could have secured a
conviction, if drowing was its theory based upon M. Ballanco's
testinmony and Dr. Huntington's testinony.

189 One could easily conclude that Shaibani's testinony
regarding forced drowning was not useful at all, given
Bal l anco's testinony that the toilet bow design prevents
drowni ng absent another person forcing a victims face into the
wat er . However, it is Shaibani's testinony regarding injury
mechani sm anal ysis that picked apart the credibility of Plude's
statenent to the police and the jury did not know that Shai bani
had lied to them The relevancy of Shaibani's testinony nost
directly bears on Plude's credibility, rather than on the theory
of conviction, and on that score, it is not cunul ative.

D. Precedent governing a deceitful expert

190 While msrepresenting one's credentials is extrenely
troubling, decisions from appellate courts in this state and
others have not automatically ordered a new trial wupon the
di scovery that an expert falsified his or her credentials. | f
this precedent is to change in this state, we should clearly
articulate the rule of [|aw | point out that this decision may
be viewed as contrary to precedent and could create confusion to
the |l ower courts, which nust apply the anal ysis.

91 | would distinguish this case from other Wsconsin
precedent because Shaibani was not called to testify about
evi dence that established an el enment of the offense. Rather, he
was called to refute the credibility of the statenments that

Pl ude gave to the police. How do we know that? The theory of
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the State's case was based on whether Plude caused Cenell to
overdose, and the defense's theory was that she overdosed on her
own; the fundanental issue was not whether she drowned. The
fluid in her lungs was apparently never even tested. Way not ?
Presumably, it was not tested because the State's theory was not
that she drowned, but rather, that she was admnistered an
overdose by Pl ude.

192 The sufficiency of the evidence, however, 1is not
di scussed by the ngjority. The mpjority |eaves uncertainty as
to when a court should engage in a new y-discovered evidence
analysis, instead of a sufficiency of the evidence analysis.
Wien should a court undertake the analysis of Sprosty? W
cannot be sure. Instead, the mpjority relies on a newy-
di scovered evidence theory, as it relates to a theory not
advanced by the parties. Wthout clearly explaining why, and in
so doing, it transcends Shaibani's testinmony from that which
related to Plude's credibility, to that which dictated a finding
of guilt by forced drowning. If the mpjority concludes that
Shai bani's testinony relates to an elenent of the offense, it
ought to al so discuss sufficiency of the evidence. To ne, it is
because Shaibani's testinony was a direct attack of Plude's
truthfulness, in this circunstantial case where credibility was
critical, that the sufficiency of the evidence analysis does not
save the verdict. Sinmply stated, wunlike in Sprosty, other
sufficient evidence as to the elenents of the offense do not

reinstate the defendant's credibility.
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193 In Sprosty, our court of appeals concluded that even
though the State's expert had given inaccurate testinony
regarding his job titles and the length of time that he held a
particular job, reversal of the comitnent order was not

required. In re Commtnent of Sprosty, 2001 W App 231, 1127-

33, 248 Ws. 2d 480, 636 N.W2d 213. The expert testified about

sexual 'y violent persons and whether Sprosty should be placed on

supervi sed rel ease. Id., 9910, 28. Sprosty argued that the
expert:
(1) lied about his credentials, which was contrary to

the ethical standards of the Anerican Psychol ogi cal
Associ ation, and had been termnated from his current
position because of it; (2) lied about t he
circunstances surrounding his termnation from a
former job; (3) altered two Ws. Stat. ch. 980
reexam nation reports (unrelated to Sprosty) wthout
knowl edge of the original authors; and (4) made an
unaut hori zed deposit of state noney.

Id., 131.

194 Nonetheless, the court of appeals concluded that the
expert was still qualified and that his testinony was not
incredible as a matter of |aw Id., 932 The court reasoned
that the m srepresentations did not underm ne the expert's basic
qualifications to give an expert opinion, and noreover, his
opi nion was corroborated by another expert. Id. Accordingly,
the commtnent order was upheld. In other words, even though
the expert's credentials were inaccurate, that was not enough to

require a new trial in Sprosty.
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195 Simlarly, in Rcco v. Rva, the court of appeals

concluded that even though the expert msrepresented his
credentials, his testinony was not incredible as a matter of

I aw. Ricco v. Riva, 2003 W App 182, {113-17, 266 Ws. 2d 696

669 N.W2d 193. The expert inproperly referred to hinself as a
“"Master Hone Inspector” and that he was a graduate of the
M | waukee School of Engineering. 1d., 5. The expert testinony
was used to establish that the homeowners knew or should have
known that there was a defect. Id., 17. The court stated

while the expert's "clains regarding sone of his credentials are
suspect and likely untrue,” he was still a qualified expert

because he was a licensed hone and building inspector,' who

has 'inspected thousands of homes in the MIwaukee area,' and []
he is '"famliar with construction standards, building defects,
and problems relating to home construction.'" Id., f16.

196 The court of appeals concluded that "[i]f the nore
aggravated conduct in Sprosty did not warrant striking the
expert witness's testinony, it surely follows that the conduct

in this case does not warrant that sanction." 1Id. The court of

appeal s reasoned:

W share the trial court's concerns about
[expert] Wantz playing fast and loose wth his
qualifications. But we part ways with the trial court
on its holding that Wantz's specious clains about his
credentials render his testinony incredible as a
matter of |aw In order to make that statenment, we
woul d have to hold that Wantz's testinony would be in
conflict with the uniform course of nature or wth
fully established or conceded facts. Wantz's inflated
estimation of hinmself and his <credentials, while
obnoxious to us, does not satisfy this test. The
wei ght and credibility to be given to the opinions of

26



No. 2005AP2311-CR akz

expert wtnesses are uniquely within the province of
the fact finder. Her e, as in Sprosty, Wantz's
m sl eadi ng t esti nony as to certain of hi s
qualifications does not render his opinion as to

defects in the Riccos' property incredible as a matter
of |aw.

Id., 17 (citations omtted). Agai n, despite an expert making
untrue representations as to his qualifications, the court of

appeal s did not reverse.
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197 Precedent outside of Wsconsin has been consistent

with Sprosty and Ricco.!® Accordingly, appellate courts in this

18 state v. Gouser, 226 N W2d 328, 331-32 (Neb. 1975)
(concluding that the newly discovered evidence that the expert
lied about his degree and training was not sufficient to
establish that a different result would have occurred if the
expert could have been discredited; the expert was still a
qualified expert); Stevenson v. State, 473 A 2d 450, 451, 453
(Md.  1984) (concluding that even though newy discovered
evi dence established that the expert |ied about graduating from
the Illinois School of Technology, his false testinony was not
material to the outcome of the case because the evidence of
guilt was overwhelnmng and thus the conviction was upheld);
People v. Yoli, 541 N Y.S 2d 609 (A D 2d 1989) (concluding that
even though newly discovered evidence established that the
expert lied about his credentials in other trials, a new tria
was not warranted because the testinony was cunulative, would
have only inpeached the credibility of the witness, and he did
not falsify his credentials in this case); People v. Irvin, 580
N.Y.S. 2d 388, 389-90 (A D.2d 1992) (concluding that no reason to
vacate judgnent even though the expert, who |inked the saliva
and senmen to the defendant, lied about his educational
background; there was overwhel m ng evidence of the defendant's
guilt and the forensic evidence was nerely cunulative and
i nconsequential); Correll v. State, 698 So. 2d 522, 525 (Fla.
1997) (newly discovered evidence that blood spatter expert
m sstated her credentials was purely collateral because even if
her credentials were dimnished, she still would have qualified
as an expert); People v. Drake, 684 N Y.S. 2d 102 (A D.4th 1998)
(concluding that even though newly discovered evidence
established that the expert lied about his credentials, there is
no reasonable probability that the verdict would have been
different had the evidence been available to the defendant and
used to inpeach the expert); Howard v. State, 945 So. 2d 326
370-71 (M ss. 2006) (concluding no reasonable |ikelihood that
the fal se statenents nade by the expert affected the judgnent of
the jury because the statenents concerned the expert's
background and conpetence as an expert and were not to his
ultimate conclusions that the defendant's dental nolds matched
the bite marks on the victim,; United States v. Price, 357
F. Supp. 2d 63, 68-69 (D.D.C. 2004) (concluding that even though
the detective lied when stated he was a board certified
pharmaci st, the 8 2255 notion was denied because his testinony
was based on his experience with the street narcotics trade
rat her than experience potentially gained as a pharnmacist).
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state and others, as well as federal ~courts, have not
automatically reversed convictions or orders because an expert
witness msrepresents his or her credentials, especially when
the expert's testinony is corroborated by other evidence. | f
this precedent is to <change, this <court should clearly
articulate the new rule of |aw

E. Grcuit court's role in evaluating expert testinony

198 The mmjority's decision today may seem to call into
guestion the «circuit court's role in evaluating expert
t esti nony. The majority opinion essentially concludes that

Shai bani cannot be deened an expert—despite the fact that the
circuit court decided that he still was an expert. In this
state, circuit court judges have always been vested with great
di scretion in determ ni ng t he adm ssibility of expert
testimony.® If we are adopting a standard nore consistent wth
Daubert, ?° which focuses on the reliability of an expert, instead
of the «circuit <court's gatekeeper function in determning
rel evancy, we should so specifically state. | wite to point
out that the mjority's decision may appear to dimnish a
circuit court judge's discretionary authority to decide the

adm ssibility of expert testinony.

19 For a thorough treatment of expert testinony in the state
of Wsconsin and a consideration of the Daubert standard, see 7
Daniel D. Blinka, Wsconsin Evidence 88 702.1-702.4 (Wst Supp.
2007); id. at 8§ 702.3 (discussing the Daubert standard); see
al so Daniel D. Blinka, Expert Testinony and the Relevancy Rule
in the Age of Daubert, 90 Marg. L. Rev. 173 (2006).

20 Daubert v. Merrell Dow Pharns., Inc., 509 US. 579,
(1993).
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I11. CONCLUSI ON

199 An expert who msrepresents his or her credentials is
reprehensi ble, and I do not condone such behavior. This concern
is particularly valid when that expert's purpose is to defeat
the credibility of a defendant in a circunstantial case wherein
credibility is critical. | f Shaibani had not lied, this case
woul d not be on review at the suprene court and justice would
not be delayed or deni ed. Here, the mpjority points out that
Plude may not have received a fair trial because a critical
witness |ied. I am not so convinced that this wtness was
critical to any elenment of the offense, but once he was
introduced as a witness to attack Plude's credibility, his lies
becane critical.

1100 Fairness is fundanental to our system of justice.
Wiile | concur with this court's result, | do so pointing out

that this decision potentially conflicts wth precedent and

| ongst andi ng juri sprudence. | do not conclude that the circuit
court erroneously exercised its discretion; rather, it applied
the law to the known facts and the argunents. | am concerned

that the nmajority decision convolutes the distinction between an
expert who testifies about an elenment of the offense versus an
expert who is called to refute the defendant's credibility. The
decision today does not provide clear direction as to how a
court should analyze this issue in the future. Clearly the
m srepresentation of an expert's <credentials is extrenely
troubling, but decisions from appellate courts in this state and

others have not automatically reversed a conviction upon the
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di scovery that an expert falsified his or her credential s—even
if that witness was inportant to the trial and especially when
that testinony is corroborated by other evidence.

101 While | join in the decision today because of the
egregi ous behavior of this expert, who was directly called to
rebut the credibility of the defendant, | point out that the
maj ority opinion may create uncertainty in its application.

1102 Accordingly, | respectfully concur.
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